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006 yyacTtuum B 3awumute OTeyecTBa
Ny, BCTYNUBLUUX B KOHPNUKT
C YroJIoBHbIM 3aKOHOM

Kputnyeckmnim aHannsa

Bnagnmup AYIOHOB
Pycnan SAKOMOJ1AUH

pe3ugeHT Poccuu 24 deBpana 2022 r. oObIBIWI 0 HAYaje IPOBEAEHUA Ha

TEPPUTOPUU YKpAUHbI CIIEIUATBHOM BOEHHOM oleparuu !, KoTopas craia
HOBOM BeXOU B pa3BUTHU HAIIMOHAIBHOTO 3aKOHOJATEIbLCTBA 1 OTIPABHOU TOU-
KO 1711 ero peopMUPOBAHUSA, BKIIOYASA CBOETO PO/ia MILUIUTAPU3AIIUI0 U MOGH-
JIMBAIUIO YTOJOBHOTO M BOEHHO-YTOJIOBHOTO 3aKOHO/ATeIbCTBA 2.

23 mapra 2024 r. 66Ut npuHAT PerepanbHbIN 3aK0H Ne 64-03 «O BHECEHUH
U3MEHEeHUM B YT0JIOBHBIN KoJieKke Poccutickoit @eneparyy 1 YrojJoBHO-IIpOIeC-
cyasbHBIA Kozieke Poccuiickoit @eneparum» (3akoH Ne 64-D3)3, KoTopbIii TIpes-
yCcMaTpUBaEeT PAJ CTUMYJIOB I10 IIPUBJIECYEHHUIO JIUL], BCTYIIUBIINX B KOH(MJIUKT C
YTOJIOBHBIM 3aKOHOM (II0I03PEBAEMbBIX, 0OBUHAEMBIX, OCY:KAEHHBIX), K yIACTUIO

JAYIOHOB Biagumup KyssmMuu — JOKTOp I0pUAMYECKUX HAYK, Ipodeccop, mpodeccop kadenps! yro-
JIOBHOTO ITPaBa U nporiecca ToIbATTHHCKOTO TOCyapCTBEHHOTO YHUBEPCUTETA, [I0UETHBIN pabOTHUK BBICIIIETO
npodeccruonanbHoro obpazopanus PO. SPIN-k0d: 5598-7074, E-mail: dvki59@mail.ru

3AKOMOJIAVH Pycsian BasnepueBud — KaHAUAAT OPUANYECKIX HAYK, IOLEHT, HAYYHBIH COTPYAHUK
HIU YHuBepcuteta mpokyparypsl Poccuiickoii @eneparuu, [I046THBIH pabOTHUK BBICLIETO IPOGECCHOHATD-
Horo o6pasoBanus P®. SPIN-k00: 8747-9387, E-mail: rus.zackomoldin@yandex.ru

KirroueBpie €JI0Ba: yTrOJOBHAsE OTBETCTBEHHOCTh, CTUMYJIBI B YTOJIOBHOM IpPaBe, OCBOOOKIEHNE OT
YTOJIOBHOM OTBETCTBEHHOCTH, OCBOOOK/IEHIE OT YTOJIOBHOTO HaKa3aHusl, pekpaienue cyaumocty, CBO.

! http://kremlin.ru/events/president/news/67843 (nara obpaieHus: 24.06.2024).

2 3aromondun P.B. O TeH/IEHIHSX AEHCTBYIOIIEr0 BOEHHO-YTOJIOBHOTO 3aKOHO/IATEIIHCTBA U IIPAKTHUKHY €T0 [PU-
MeHeHus // YrosoBHas oauTrKa Poccry Ha COBpEMEHHOM 3Talle: COCTOSIHYE, TeH/IEHINH, IEPCIEKTHBHI (K 100-71e-
THIO c0 iHs1 poxkaennst [.M. MunbkoBckoro): C6. MareprasioB MekayHap. Hayd.-IpakT. Kou. / peakot.: A.B. IToben-
kuH, E.JO. Turymnikuna, M.B. Jlesierosa [u p.]. M.: Akaemus ynpasierus MB/I Poccuy, 2023. C. 162-166.

3 Poccuiickas razera. 2024. 27 Mapra.
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MEXKIAYHAPOOJHO-IIPABOBBIE HAVKHU

B CIIEITHAJIbHONM BOEHHOU oIlepalyi: 0CBOOOMKAEHUE OT YTOJIOBHOM OTBETCTBEH-
HocTH (cT. 78.1 YK P®), ocBo6osxkeHMe oT Haka3aHusd (cT. 80.2 YK P®), norarre-
HUe cyaumocTH (4. 3 cT. 86 YK PO).

JlaHHBIN akT Opuién Ha cMeHy @enepalbHOMY 3aKOHY oT 24 mioHA 2023 r.
Ne 270-D3 «O6 0co6eHHOCTAX YTOJIOBHOM OTBETCTBEHHOCTU JIUI], ITPUBJIEKAEMbBIX
K yY9aCTHIO B CIIEI[UAIbHON BOEHHOM omeparum (3akoH Ne 270-®3)4, koTopblii
ObUT KPUTUYECKU BOCIIPUHAT HAyKOM U IMPAKTHUKOM YrOJIOBHOTO IIpaBa IpekIe
BCETO BBUJIY €0 BHECHCTEMHOCTH .

B 3arxone Ne 64-P3 HEIOCTATKU €T0 IIPEAIIECTBEHHUKA B OCHOBHOM y4YTEHBI
U UCIIPABJIEHBL: OH HE NIPUBA3aH K KOHKPETHON CUTYalluH — CIIEHUAJIbHOMN BOEH-
HOU omepanuy HA YKpawHe, a KacaeTcs B IEJIOM OTHOIIIEHUS rOCyJapcTBa U
rpaxas B cdepe samutel OTeyectBa’. Takske ero HOpMbI BKIIOYEHH B YK PO,
YTO YCTPAHWIO IPUHIIUIIHATIBLHYIO IPo6IeMy, CBA3aHHYIO C BHECUCTEMHOCTBIO U
paccorIacoBaHHOCTBIO ITOJIOMKEHUN ITPeKHEro 3aKoHa C OCHOBAMM YT'OJIOBHOTO
3aKOHOAATENIbCTBA.

Ho BmecTe ¢ TeM B cT. 3 3akoHa Nt 64-P3 oTCyTCTBYET yKa3aHHE Ha BHECE-
HHe n3MeHeHU! U gorojHeHn B YK PO u YIIK P®d, kak 5To caejlaHo B CcT. 1 u
2, copepsKallye caMOCTOATEIbHbBIE IIOJIOKEHNS, YTOYHSAIOIIE TookeHNsa YK PO
u YIIK P®. CinegoBaTenbHO, OHA OMATh-TAKU COXpaHAET BHECUCTEMHBIN Xapak-
Tep U JAO0JIKHA AeMCcTBOBATh apasuieiabHo ¢ YK PO u YIIK P®. Hanpumep, HOp-
MaMu 06 o6paTHOM cuie yroJIoBHOTo 3akoHa (cT. 10 YK P®d), mockonbKy pacipo-
CTpaHAETCA Ha JIUL], COBEPIINUBIINX COOTBETCTBYIOIIUE JEAHUA O BCTYILUICHUS
3arona Ne 64-P3 B crily. 31€Ch MOKHO PACCYKIATD B IByX HAIIPABICHUAX: 100
3TO CO3HATEJbHOE PelleHre 3aK0HOoIaTeNId, MO0 9T0O He3HAHUE OCHOB IOPUAM-
YeCKOU TexHUEM . B 11060M Clly4yae TPeTeH3Us 0 BHECUCTEMHOCTH ITOJIOKEHUI
3aKOHA ocTaéTcsA U TpebyeT perieHus.

B 3axone Ne 64-D3 peub uéT 06 onpeaeéHHBIX OTPe3Kax BpeMeHH! — IIPH-
3bIBE Ha BOEHHYIO C/Iy:k0y B IepHoJ MOOWIN3AIIUY WIN B BOEHHOE BpeMs 1160
3aKJII0YEHNU B IEepHoj MOOMIN3alluy, B IEPUOJ BOEHHOTO IIOJIOKEHUSA WIU B
BOEHHOE BpeMs KOHTPAKTa O IIPOX0KIEHUN BOEHHOU CIIy:KObl B BOOpY:KEHHBIX
Cunax PO u coBeplieHUM NIPECTYILUIEHUA J0 WIN BO BPeMs IIPOXOKAEHUSA BOEH-
HOU CIyKObI B KAKOM-TO U3 YKA3aHHBIX IIEPUOJIOB. ITO JOBOJIBLHO IIMPOKUE, HO
TEM He MEHee OrPaHUYEHHBIE IIEPHO/IbI BpDEMEHH, IIPUTOM UTO IIpobiieMa 3a1u-

4 dezepasbHBINA 3aKOH OT 24 UI0HA 2023 T. N2 270-®3 «O6 0c06EHHOCTSX YrOJI0BHOH OTBETCTBEHHOCTH
JINLY, IPUBJIEKAEMBIX K YUACTHIO B CIEI[MAIBHON BOeHHOH onepanun» // C3 P®. 2023. N2 26. Cr. 4678.

5 Aumonosa E.FO. OcoGeHHOCTH yTOJIOBHON OTBETCTBEHHOCTH JIUI], IPUBJIEKAEMbIX K YIACTHUIO B CIIELIU-
aJIbHOY BOEHHOU OIepaliii: HOBbI BEKTOD YTOJIOBHO-IIPABOBOH IIOJINTUKY WK YTOJIOBHOE 3aKOHO/JATEILCTBO
BOeHHOTro Bpemenu? // UckycerBo mpaBoBeseHust. 2023. N2 3. C. 37—42; 3aze030kun H.H., Kopwukosa E.O.
DeziepasIbHBINA 3aKOH OT 24 HIOHS 2023 T. N2 270-03 «O6 0c0OeHHOCTSIX YTOJIOBHON OTBETCTBEHHOCTH JIHII,
[IPUBJIEKAEMbIX K YUACTHIO B CIEI[MAIFHOM BOEHHOU ONEpaIii»: 3aMeTKH Ha nosisix // O6pasoBanue. Hayka.
Hayunsle kaapsl. 2023. N2 4. C. 101-106.

6 Tpogumos /1.0. «Ocobble BOEHHbIE 0GCTOATENbCTBAY: 00IAs XaPAKTEPHCTHKA 3aKOHOJATEIbHBIX HO-
BeJsut // YrosoBHas octunus. 2022. N2 20. C. 33—-37; I'abees C.B. HoBoe «cTapoe» BOEHHO-YTOJIOBHOE 3aKO-
HozatenbeTBo Pocenu // Hayunsrii gaiiskect Bocrouno-Cubupcekoro uncrutyra MB][ Poccun. 2022. NO 4.
C. 27-31.

7 Tuxonosa C.C. IOpunuyeckas TexHruKa B yrosoBHoM npase. Kype siekrmuii. H. Hosropog, 2008. — 244 c.
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B. IVIOHOB, P. BAKOMOJIJUH ¢ OB YYACTHH B SAIIIMTE OTEYECTBA JIMI], BCTYIIMBIINX B KOH®JIMKT C YT'OJIOBHBIM 3AKOHOM

Tl OTEeuecTBa IIE€pMaHEHTHAa U 110 CYyIIIECTBY BE€YHA. HO3TOMy COOTBETCTBYIOIINIE
IIpaBOBBIE CTUMYJIbI JOJIZKHBI OBl npeaycMaTpuBaTbCA B OTHOIIEHUU JINI], BCTY-
IIMBIINX B KOH(I)JII/IKT C YyTOJIOBHBIM 3aKOHOM, HO ITOKEJIaBIIUX ITOCIYHKUTH Ore-
YECTBY U BHE YRKa3aHHBIX IIEPUOJOB, 6e3 KaKuX-JI100 BpeMeHHbiX OI‘paHPI‘IeHHfI.

BaskHbIM ABIAETCA PEHIEHHUE 3aKOHOAATEJIEM BOIIPOCA O JIMIIAaX, B OTHOIIIEHN
KOTOPBIX MOTYT IPUMEHATHCA IIpEAyCMaTprUBaA€MbI€ CTUMYJIbI 1 B OTHOIIIEHUU
KOTOPBIX UX IPUMEHECHUE HE JOIIyCKA€TCH.

3aKoH yH1MLMpPOBan NepeyeHb Takux L, 3akpenus ero B 4. 1 ¢T. 78.1 YK PO, a 3atem npopy6nuposas
B ¢T. 80.2 1 86 YK P® ofnHakoBo Ans BCex BUOOB CTUMYNOB. MepeyeHb BKIIOYaET L, COBEPLIMNBLIMX NPeCcTyn-
neHue:

— MPOTVB NOMOBOI HEMPUKOCHOBEHHOCTI HECOBEPLIEHHONMETHUX (M. «a» Y. 3, M. «6» u. 4, 4. 5¢T. 131; . «a»
4.3, n. «6» 4.4, 4. 5cT. 132; 4. 3-6 cT. 134; 4. 3-5 cT. 135 YK PO);

—X0T# 6bl OIHO 13 NPECTYNNeHui NPoTUB obLecTBeHHON 6e3onacHocTy (cT. 205-205.5, 206, 208-211, n. «6»
4.2 c1.215.4, c1.217.1, 220, 221, 226.1 YK PO);

- NPOTWB OCHOB KOHCTUTYLIMOHHOFO CTPOA 1 6e3onacHoCTy rocynapcTaa (ct. 275, 275.1, 276-280.2, 280.4,
281-281.3, 282.1-282.3, 283-283.2, 284 YK PO);

— HeKoTOpbIe NPEeCTYNNeHus B cdhepe IKOHOMUYECKOW AeATENbHOCTY;

- B cdhepe KOMMbIoTePHON HbopmaLmm;

- MPOTMB 3[0POBbA HaCeNEHUS;

- MPOTUB NOPAAKa yNpaBneHns;

- MpoTVB M1pa 1 6€30MacHOCTM YeNoBeYeCTBa.

Bcero B nepeyHe 59 coctaBos.

OJHOBPEMEHHO 3aKOH CHSUI 3aIIpeT Ha IIPUMEHEHUE YKAa3aHHbBIX CTUMYJIOB B
OTHOIIIEHUU JINII, COBEPIINBIINX TKKNUE U 0C000 TSKKUE IIPECTYIUIEHUA, XOTS
M3HAYAJIBHO B 3aKOHOIIPOEKTE TaKoe OrpaHNYeHNe IIpelyCcMaTpUBaIoCh.

OueBUJHO, YTO B 3TOM CJIy4yae He0OXOIUMEBI 0COObIEe OCTOPOKHOCTD U IIpeay-
CMOTPUTEIBHOCTD IPU:

— PpelLIeHuu BoIIpoca 0O LieJIeco00pa3HOCTH IPUMEHEHM A K TAKUM JIUIIAM COOT-
BETCTBYIOIIUX CTUMYJIOB;

— OCYILIECTBJIEHMU KOHTPOJISA 3a BBIIIOJIHEHUEM MU YCIOBUU KOHTPAKTOB;

— OKOHYaTeJIbHOM UX OCBOOOMKAEHUHU OT IOCJIEACTBUM YyTOJIOBHOU OTBETCTBEH-
Hoctu®,

FapanTHel NpaBUIBHOCTY IPUHUMAEMBIX PEIIEHUIN JOIKHO CIIyKUTh COOJIIO-
JleHre 0a30BBIX IIPUHIUIIOB YTOJIOBHOTO 3aKOHOJATEIbCTBA M OPHUEHTALUA He
TOJIbKO HA YTWINTAPHYIO I1eJb KOMILIEKTOBAHUA BOOPYHKEHHBIX CIJI, HO IIPEK/Ie
BCEro Ha IeJI1 YTOJIOBHO-IIPABOBOI'0 BO3/I€VICTBUSA.

Hanee B 3axkoHe Nt 64-D3 Gojiee YETKO U MOCIIEIOBATEIBHO PEIIEH BOIIPOC O
cofiep:KaHUU CTUMYJIOB, X OCHOBAHUAX U MOPSAAKe IPUMEHEHUS.

8 Cxopoxodosa A.C. K Bompocy 0 IpuMeHeHHH Mep IOCTIEHUTEeHI[MAPHOrO BO3EHCTBUA K GBIBIIMM
OCY)KAEHHBIM, IPHHUMABIIKUM y4YacTHe B CHEeNHaIbHON BOEHHOU omepanuu // AKTyasbHbIe TPOOJIEMbI
YTOJIOBHO-ITPABOBOH U YTOJIOBHO-HCIIOJIHUTEIBHON ITOJIUTUKY Poccuiickoit @esiepanuy Ha COBpeMEHHOM STalle.
Marepuassl Becepoc. Hay4.-IPaKT. KOH(., TOCBSIIEHHON MAMATH JOKT. I0pU/. HayK, mpod. B.J. T'opobrosa /
otB. pez. H.H. Ilykanos. Kpacnospck, 2023. C. 113—116.
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MEXKIAYHAPOOJHO-IIPABOBBIE HAVKHU

OcB06OXAEHME OT YrosIOBHOW OTBETCTBEHHOCTU
B CBSI3U C NPUBJIeYEHNEM K BOEHHOW crnyxbe
1 A,06pPOCOBECTHbIM UCNOJIHEHNEM BOMHCKOIro A0Jra

3aKOH Ne 64-D3 He guddepeHITU-
PyeT yCJIOBUSA IPYMEHEHHUA IIpe/Iy-
CMOTPEHHBIX UM CTHUMYJIOB B OTHOIIIE-
HUU JIAI], COBEPIIUBIINX IIPECTyILIe-
HUE 10 MOMEHTAa IIOCTYIUIEHHS Ha
BOEHHYIO CIIy:k0y, U JIUL, IPECTYIUB-
IIUX YTOJIOBHBIN 3aKOH YiKe B IEPUOZ,
MIPOXOKIEHN BOEHHOU CIIyKOBI.

Tak, B Y. 1cT. 78.1 YK PO, npepycmatpuBatowen
0cBobOXAEHME OT YroNoBHOW OTBETCTBEHHOCTH, PEUb
1oéT Kak o nuuax, KoTopble COBEPLMAN NpecTynne-
Hue (nio6oe, 3a NCKNIOYEHNEM NePEUNCTIEHHDIX B faH-
HOM CTaTbe), a 3aTeM B Neproa Mobunnsaumm unu B
BOEHHOE BPEMA NPK3BaHbl Ha BOEHHYIO Cyx6y nnbo
3aKITI0YMIN KOHTPAKT O NMPOXOXAEHI BOEHHOM CTyX-
6bl B BoopyxéHHbix Cunax PO, Tak v 0 nuuax, coBep-
WMBLLWX MPECTYMEHME YXe NPY NPOXOXAEHUN BOEH-
HOW CyX6bl B KaKOI-TO U3 yKa3aHHbIX NEPVOAOB, B
OTHOLUEHMM KOTOPbIX MO XO#aTalCTBYy KOMaHOOBaHWA
BOMHCKOW 4acTu (yupexXpneHus) npeaBapuTenbHoe
paccnenoBaHue NPUOCTAHOBNEHO B COOTBETCTBUM C
n.3.14.1ct. 208 YNK PO.

J1a NoHMMaHUA CMBICIA TaKOH
YCIIO¥KHEHHON JVICIIO3UIIAN NIPEACTaB-
JsgeTcad IPaBUIbBHBIM pacmm@poBaTh
eé, ompesearB IOPSJOK U MOC/Ie0Ba-
TEJIbHOCTH IIIAroB II0 €€ peajn3aliyu,
KOTOPBIE OIPEJIENIIOTCA 00 bEKTUBHBIM
pa3BUTHEM CUTYAIUU, CBA3aHHOU C I10-
CJIeI0BATeIBbHOCTHIO «CO3PEBAHUSD YCII0-
BUM, HEOOXOIMMBIX U IOCTATOYHBIX [T
0CBOOOM/IEHUA YKA3aHHBIX JIUIl. JTOT
TIOPAZIOK HECKOJIBKO Pa3HUTCA B OTHO-
IIIEHNH YKa3aHHBIX [BYX TPyNI JIUII,
XOTA U HE3HAYUTEJIBHO.

OH NPUMEepPHO TaKoB:

- B KaKOI#-TO 13 yKa3aHHbIX NepyUomoB NNLO A0
MOMEHTa MPMBMEYEHMNA ero Ha BOeHHYIo Cyxoy co-
BEPLIAET NPeCTyrneHue;

1 2 6 OBO3PEBATEJIb-OBSERVER

— B OTHOLIEHMM LAHHOrO NnLia BO36YXaaeTcs yro-
NIOBHOE A€N0 W OCyWeCcTBNAETCA NpenBapuTensHoe
paccnenoBaHue, NMLO NPU3HAETCA NMOH03PEBAEMbIM,
00BMHAEMbBIM;

- B Nepvoa Mobunusauny, B Nepron BOEHHOrO
MONOXEHUS MU B BOEHHOE BPEMS 3TO L0 NpU3bl-
BAETCA Ha BOEHHYIO CNYXOy 1 3aKINI0YaeT KOHTPAKT O
MPOXOXAEHUM BOEHHOM CNyX6bl B BoopyxéHHbIX Cu-
nax Po;

— HeCKOMbKO MHasA NoU1e10BaTeNbHOCTb B OTHOLLE-
HIV KL, Y>Xe NPOXOAALLEro BOEHHYIo cnyx6y B Boopy-
XEHHbIX Cunax PO v B neprioa Mobunusaumm, B nepuon
BOEHHOTO MONOXEHWA UNW B BOEHHOE BPEMSA 3aKJlio-
UMBLUETO KOHTPAKT O MPOXOXAEHUN BOEHHOMN ClyX6bl
B BoopyxéHHbix Cunax PO, KoTopoe cosepluaeT npe-
CTynneHne; B OTHOWEHWW NAaHHOTO ML BO36yXXaaeTcs
YrONOBHOE [eN0 W OCyLECTBNAETCA NPeaBapuTeNbHOE
paccnenoBaHue, NMLO NPKU3HAETCA MOAO3PEBAEMbIM,
006BVHAEMbIM; faNbHEeNLWasn NoCIenoBaTeNbHOCTb OfV-
HaKoBa [NA yKa3aHHbIX ABYX rpymnmn nuL;

— B OpraHbl NMPeaBapuTeNbHOTO paccienoBaHmA
nocTynaeT XodaTaincTBO KOMaHAOBaHNA BOMHCKON
yacTu (yupexneHus) o NpMoCTaHOBNEHUN paccieno-
BaHWA B OTHOWEHWW faHHOro nuua. Takoe xopaTam-
CTBO He [OMKHO 6bITh Ha MYCTOM MECTe, OHO AOMXHO
OCHOBbIBATHCA Ha OMpeaenéHHbIX haKTUYeCknx faH-
HbIX (MONOXMTENbHOE MOBEAEHWe [0 COBEpLWEHMA
NPeCcTynneHuns, YNcTocepaeyHoe packasHue, BO3Me-
weHwve ywepba 1 T. N.), KOTOPbIE AAIOT HajexAay nona-
raTb, YTO LieNN YronoBHO-MPaBOBOro BO3OEWNCTBUA
MOrYT 6bITb JOCTUTHYTLI 6€3 NpUBNEYEHUA OaHHOTO
nMua K yronoBHoi OTBETCTBEHHOCTU. Kpome Toro, B
OCHOBaHWW XoOaTaicTBa OOMXHO NexaTb TakkKe Co-
rnacve camoro nuua (nopospeesaemoro, ob6BuHAe-
MOro) Ha ero ocBoboXpOeHWe OT YrofoBHOW OTBET-
CTBEHHOCTV NO HepeabunuTupyloLwemy OCHOBaHMIO
(cT. 28.2 YNK PO);

- NpeaBapuTenbHOE paccnefoBaHne B OTHOLWE-
HUM [aHHOTO N NPUOCTAHABNMBAETCA B COOTBET-
crBm cn. 3.14. 1c1. 208 YK PO. CooTBeTCTBYIOWEE
MOCTaHOBJIEHME TaKXe AOMKHO 6bITb 06OCHOBAHHBIM
1 ybeauTensHO apryMeHTMPOBaHHBIM;
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- YCTaHABNMBAETCA KOHTPOSb 3@ NOBEAEHNEM
nvua, NpenBapuUTeNbHOE ClenCTBUE B OTHOWEHWN
KOTOPOro NPUOCTAHOBIEHO, CO CTOPOHbLI KOMaHAOBa-
HUA BOMHCKOMN YacTyt (y4pexneHus), KoTopbii sdacpe-
TWBHO ocywecTBnAeTeA (4. 2 ¢T. 78.1 YK PO).

TakxoBa IOCIEA0BATEILHOCTD IIIa-
T'OB Ha IIyTU K OCBOOOKIEHHUIO OT yTO-
JIOBHOM OTBETCTBEHHOCTH JIMIIIA, BCTY-
IUBIIIEr0 B KOH(QIMKT C YTOJIOBHBIM
3aKOHOM, JJIa y4dacTtua ero B CBO n,
COOTBETCTBEHHO, B 3amure OTede-
ctBa. Ho TobKO 3TUX IT1aroB HeJoCTa-
TOYHO JIJI51 IIOJTHOT'O ¥ OKOHYATEIHEHOTO
0CBOOOMKIEHUSA YKA3aHHOI'0 JUIA OT
YTOJIOBHOM OTBETCTBEHHOCTH °.

[ToJTHOCTBIO ¥ OKOHYATEIBLHO TaKoe
JIULIO0 OCBOOOMKIAETCA OT yTOJOBHOM
OTBETCTBEHHOCTHU IIPU CJIEIYIOIINX
YCJIOBUSX U B CPOKH, YKAa3aHHBIE B 4. 1
cT. 78.1 YK PO:

— CO OHA HarpakJeHHUsd Tocynap-
CTBEHHOM HarpaJiou, oJay4YeHHOM B I1e-
PUOJ IIPOXOKICHUSA BOCHHOU CIIy:KOBI;

— CO [HA YBOJbHEHUS C BOEHHOU
CIIy3KOBI II0 BO3PACTy WJIU IO COCTOS-
HUIO 3/I0POBbA (B CBA3U € IpU3HAHNEM
BOEHHO-BpauyebHOI KoMHCCHUel He Toi-
HBIM K BOEHHOU Ciy:kbe), 1o ucreve-
HUM CPOKa BOEHHOM CIIy#ObI O IPU-
3BIBY WV CPOKA KOHTPAKTAa, B CBA3U C
OKOHYAHMEM IIepHrofa MOOIIIN3aINH,
OTMEHOH (IIpeKpalleHueM AeHUCTBUA)
BOEHHOTO IIOJIOKEHUA U (WIU) UCTede-
HIE€M BOEHHOTO BPEMEHH (TIOATI. «a», «B»
unmu «o» 1. 1 ct. 51 ®3 ot 28 mapra
1998 r. Ne 53-®3 «O BOMHCKOI 0064-
3aHHOCTH U BOEHHOM CiIy:x6e»). YBOJIb-

HEHUe C BOEHHOU CIy:KOBbI IO MHBIM
OCHOBAHUAM, NIPEAYCMOTPEHHBIM
IOAIL. «II», «€», «el», «3», «JI», «H» II. 1
cT. 51 yka3aHHOTO 3aKOHA, HE IT03BO-
JIAET OCBOOOAUTH TAKOE JIMIO OT YTo-
JIOBHON OTBETCTBEHHOCTU B COOTBET-
CTBUH C JaHHOU cTaThéll YK P®D.

Hanmuawe Bcex mpeayCcMOTPEHHBIX
3aKOHOM YCJIOBUM, HEOOXOIUMBIX U J[0-
CTATOYHBIX 11 OCBOOOMKIAEHUS JIAIA
OT YTOJIOBHOM OTBETCTBEHHOCTH, CO-
crasisgeT ¢opmasibHOEe (HopMaTbHO-
IOpUTUYECKOE) OCHOBAHUE JJIST TAKOTO
ocBobok e 10.

[peacrasiseTcs, 4To «3a 3TUM ¢op-
MaUTbHBIM OCHOBaHUEM CJIe/IyeT BUAETh
MaTepHaiIbHoe ((paKTUIeCKoe) OCHOBa-
HUe, CKJIa/IbIBAIOIeeca U3 COBOKYITHO-
CTH MaTepUaJbHBIX IPEAIIOCHUIOK
(ycsioBU), OIpEEIAIONIUX 1EIeCc000-
PasHOCTb COOTBETCTBYIOIHX IToc1abiie-
HUI B OTHOIIIEHUM JAHHOIO JIMIA, II0-
JI03PEBAEMOT0 WM OGBUHSIEMOTO B CO-
BepIlleHnH npecTyivieHush . K takum
MaTepUAILHBIM MPEAIOChUIKAM OTHO-
cATCA TIPOUCXOAAINNE B }KU3HU 00IIIe-
CTBa IPOIIECCHI, PA3BUTHE KOTOPBIX IT0-
POIaeT BO3SMOKHOCTD UTH Jaske Heo0-
XOAVMMOCTb OCBOOOMKIEHHUA JHIA OT
YTOJIOBHOM OTBETCTBEHHOCTU B KOH-
KPETHOM CiIydae: 00CTOATeIbCTBA, CBA-
3aHHBIE C COBEPIIIEHUEM JIUIIOM IIpe-
CTYIUIEHUS, C IIPU3BIBOM €r0 HA BOEH-
HYyIO CIIy:x0y, 3aKTI0YeHeM KOHTPaKTa
u T. 1. KoHKpeTHOe JuI1o, Iofio3peBae-
Moe WU OOBHHSIEMOE B COBEPIIIEHUU
MIPECTYIUIEHUs, OCBOGOMAAETCSA OT yTO-
JIOBHOH OTBETCTBEHHOCTH HE MOTOMY

9 Typosckas A.J]. Yuactue OCyX/IEHHBIX B CIEI[HAIbHON BOEHHOW ONEPAI[UH B PAMKaX HAIlMOHAJIBHOU
6ezomacHoctr Poccuiickoit @eneparui // [IpaBoBble, COIUATPHO-9KOHOMUYECKUE, ICUXOJIOTHYECKIE ACTIEKTHI
obecrieueHuyst HaIOHATIBbHOU Ge3omacHocti. Martepuasst VII Beepoc. ¢ MeXXyHapOJHBIM yIaCTHEM CTY/IeHUe-

CKOH Hay4.-TipakT. KoH. Ilepms, 2023. C. 187-190.

10 JTyronoe B.K., Ilodpotikuna U.A., Baxomonadun P.B. OcBOOOK/I€HIE OT YTOJIOBHOW OTBETCTBEHHOCTH U
OT YTOJIOBHOTO HAaKa3aHHUs B MEXaHU3Me YTOJIOBHO-IIPABOBOTO Boazekcrus. M.: IOpiurundopm, 2022. C. 6—-39.

1 [Tonamoeckas T.I'. Hy:XHBI JIU1 yCIIOBUSM OCBOOOXKIEHHUS OT YTOJIOBHOI OTBETCTBEHHOCTH (hOpMAaIbHBIE

npusHaku? // O6uiecTBo u mpaso. 2015. N2 4. C. 93-98.
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(TouHee, He TOJILKO IOTOMY), YTO TAKYIO
BO3MOXKHOCTD IIpeAyCcMaTpPUBAaET yIo-
JIOBHBIY 3aKOH, a IIpekJe BCEro MOoTo-
My, YTO UMEIOTCA TaKUe peabHbIe
MPEeATOChUIKY, B CyMME COCTABIISIIOIINE
MaTepHaIbHoe ((paKTUIeCKoe) OCHOBA-
HUE OCBOOOK/ICHHUA.

B YK P® cnienpaibHO 0 MaTepruaib-
HBIX NPEATIOChUIKaX He TOBOPUTCH, HO
VX HaJIA4Me U YIET KOPPECHIOHAUPYIOT
o0IIMM TIeJIAM U IPUHIAIIAM YTOJIOB-
Horo npasa. OHU BBITEKAIOT U3 JIOTUKU
U CMbICJIa IIPUMEHEHUs paccMaTpuBa-
€MBIX CTUMYJIOB 1 HTHCTUTYTOB OCBOOOIK-
JIeHUsI OT OTBETCTBEHHOCTU U OT HaKa-
3aHU, TIOTaIlIeHUS CYAVUMOCTH B IIEJIOM.

Hanuune cooTBETCTBYIONIMX MaTe-
pPUAIBHBIX IPEANOCHIJIOK CJIEAYET
OIIpeJeNIATh Ha ITPAKTHUKE KasK/IbIN pa3
IIpY PelIeH: BoIIpoca o Iesecoodpas-
HOCTHU IIPUMEHEHUS MIPeayCMOTPEH-
HBIX 3aKOHOM CTUMYJIOB B OTHOITIEHUH
KOHKPETHOT'O JIUIA:

— KOMaH/[0OBaHUEM — ITpU HaTIpaBJIe-
HUU XOJaTalCTBa B OpraHbI IIpeIBapU-
TEeJIBHOTO PacCIeI0BaHUS;

— IIpU 3aKJII0UYeHUU KOHTpaKTa U
IIPU OCYIIECTBJIEHUU KOHTPOJIA 3a
MpeIBapUTEIbHO 0CBOOOKIAEMBIM;

— OpraHaMM paccJIeJOBaHUs — IpU
TIPUHATAY PENIeHUs O IIpeKpaIleHIN
YTOJIOBHOTO [I€71a;

— OpraHaMu, UCIIOJTHAIOIIUMU YTO-
JIOBHOE HaKa3aHWe, — IIPY Jjade corya-
CcHs Ha OCBOOOMKIEHUE JTUIa, OTOBIBA-
IOII[eTO HAaKa3aHUe.

Ha npakTuke BrojHe BO3MOMKHBI CH-
Tyaluuu, Korja UMerTcsa (popMasbHbIe
OCHOBaHUS /IS OCBOOOMKACHNSA JINIIA OT
YTOJIOBHOM OTBETCTBEHHOCTH U (W) OT
HaKa3aHWs WIU JI JOCPOYHOro IIpe-
KpallleHUs CyJMMOCTH, OJHAKO KOMaH-
JIOBaHME BOMHCKOM YaCTH, OpraH IIpej-
BApUTEJIGHOTO PAaCCIeI0OBAHNA, OpraH
WICIIOJIHEHV HaKa3aHUsA, CyZ yCMaTpy-
BalOT (paKTHYECKUe MPENATCTBUA I

1 2 8 OBO3PEBATEJIb-OBSERVER

IIPUMEHEHMS TOU WJIM MHOU OILUU B
OTHOITIEHNH JAaHHOT'0 KOHKPETHOTO JIIIA
BBU/Iy €€ HeCOOTBETCTBUSA IEJIAM U (MIH)
MIPYHIIMIIAM YTOJI0BHOTrO ITpaBa. [Ipu Ha-
JITYUY COMHEHUM B TOM, UTO IpUMEHe-
HME TOTo WM MHOT0 cTUMYyJIa OyAeT Io-
JIE3HBIM C TOYKH 3PEHHUSA YTOJIOBHO-TIpA-
BOBBIX IleJeld U (WaM) NPUHIIUIIOB,
KOMaH/IOBaHVE BIIpaBe He HAIIPaBJIAThb
XO/IaTaCTBO O IIPHUOCTAHOBICHUH ITpe/T-
BapUTEJILHOIO PACCIEIOBAHUA B OTHO-
[IEHUU KOHKPETHOrOo JIMIIA, a OpraH
[IpeBapUTEIbLHOI'0 paccieoBaHUA
BIIPaBe B KAKUX-TO CJIy4asax OTKA3aTh B
IIPUOCTAHOBJIEHNHU YTOJIOBHOTO IIpeciie-
JIOBAaHUA U T. J.

ViMniepaTUBHOE BeJIEHHE 3aKOHA
«0CBODOOKIAETCS» HE 03HAYAET 6e3yM-
HOro U 6€e3yCJIOBHOTO INPUMEHEHUS
MIPEyCMOTPEHHBIX M CTUMYJIOB. VM-
IIepaTUBHOCTH B KOHTEKCTE aHAJIN3U-
PYEMBIX 3aKOHOAATEILHBIX HOBEJL CJIe-
JIyeT IIOHUMAaTh KaK: «OCBOOOMKAAETCA
IIPU HAIMYUY BCeX IIPeIyCMOTPEHHBIX
VYTOJIOBHBIM 3aKOHOM YCJIOBUED — 00513a-
TeJIbHO BCeX, Kak (GOpPMAaJIbHBIX, TAK U
MaTepUaIbHbIX, CIYKAIINX HEO0XO0IU-
MBIMHU YCJIOBUAMU OKOHUYATEIbLHOI'O
ocBob6osxeHUA. TONMBKO KOora Bee yeiIo-
BUS BBIIIOJIHEHBI, JIULIO HATPask/IeHO Io-
CyJlapCTBEHHOM Harpaioi NN YBOJIEHO
B COOTBETCTBUH C KOHTPAKTOM ITO YKa-
3aHHBIM B 3aKOHE OCHOBAHMAM, OCBO-
00XKIEH1E CTAHOBUTCA 0093aTEIbHBIM,
OKOHYATEIHHBIM U HEOOPATHUMBIM.

CBOIUTH UHCTUTYT OCBOOOMKIEHUSA
OT YyrOJIOBHOM OTBETCTBEHHOCTH K
MIPUHATUIO €IMHCTBEHHOTO U €IMHO-
BPEMEHHOIr'0 aKTa, KOTOPBIM IIpeKpa-
IIaeTcs YIoJOBHOE JIeJI0 WM YIOJIOB-
HOe IIpeciIeJOBaHUE JIUIIA, COBEPIIUB-
IIIETOo IIPeCTYIIEHUE, IPUHITUITNAIBHO
HENPaBWIBHO U JajKe BPEIHO, KaKU-
MU ObI GJaruMu min aaxke ¢opc-ma-
JKOPHBIMU TPUYIMHAMU 3TO HU apry-
MEHTHUPOBAJIOCh.
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OcBoOOXAEHUue OT OTObIBaHUA HaKa3aHUs
B CBSI3U C NPUBJIEYEeHNEM K BOEHHOI cnyxbe
n L,oO6POCOBECTHbLIM UCMOJIHEHUEeM BOUHCKOIo AoJira

THUMYJIOM [JISl y4YacTUS B 3alluUTe

OreyecTBa JIpyToi KaTeropuu JIMII,
KOTOpBIE yiKe MPHUBJIEYEHbI K YTOJIOB-
HOM OTBETCTBEHHOCTU U OTOBIBAIOT
HaKa3aHUE 3a COBEPILEHHOE IPECTYII-
JIEHUE, ABJIAETCA HNPEeLyCMOTPEHHOE
0CBOOOKIeHIE TAKUX JIUI] OT JaJIbHEH-
IIIeT0 OTOBIBAHUSA HAaKa3aHUS «B CBA3U
C TIPOXOMKJIeHEeM BOEHHOU CIIy:KOBbI B
IepHoa MOOHIN3aIINH, B IIEPHUO]T BOCH-
HOTO TIOJIOKEHUA WIN B BOEHHOE Bpe-
Ms» (cT. 80.2 YK POD).

CyTb IaHHOT'O CTHUMYyJIa — B rapaH-
TUPYEMOU 3aKOHOM BO3MOKHOCTH JI0-
CPOYHOI'0 OCBOOOMKEHUSA OCYHKAEHHBIX
JINIT OT JaJIbHEHNIIEero oTObBIBAHUSA Ha-
Ka3aHUSA Ha YKa3aHHbBIX YCIOBUAX.

B cootBeTcTBIM C u. 1 T. 80.2 YK PO®: «Jlnuo, oT-
ObIBaloLLEe HaKa3aHVe 3a COBEPLIEHNE NPECTYMNEHMS,
KpoMe NpecTynieHni, NCKIIoYeHNe B OTHOLEHUM KO-
TOPbIX NPeAyCMOTPEHO YacTbio NepBoW CTaTby 78.1
Hactoswero Kogekca, Npu3BaHHOE Ha BOEHHYIO CITyX-
6y B nepron Mobunsaumm unu B BOEHHOE BPeMS B
BoopyxéHHble Cunbl Poccnitckon depepaunmn nnbo
3aKnioumBLLEe B Nepuofd Mobunusaumm, B nepuop Bo-
€HHOrO MONOXEHMA UNK B BOEHHOE BPEMA KOHTPaKT
0 MPOXOXAEHUN BOEHHOI CyX6bl B BOOPYXEHHbIX
Cunax Poccuinckoii denepaumm, ocBo6G0XAAETCA oT
Haka3aHus ya1oBHO. KOHTpOnb 3a noBegeHeM Takoro
NV OCyleCTBAAETCA KOMaHAOBaHNeM BOVHCKOW Ya-
ctv (yupexneHus)». CornacHo JaHHOW OUCMO3NLMY,
NOCIe0BaTENbHOCT «CO3PEBAHIAY YCNIOBUI ONA Npu-
MeHeHA 0cBOOOXIEHMA OT HaKa3aHWA TakoBa:

— Lo OTBbLIBAET Haka3aHMe 3a COBEpLUEHME Mpe-
CTynneHwvs, no6oro no xapakTepy u creneHn obie-
CTBEHHOWN OMAacHOCTK, 3a WUCKIIOYEHVEM MCHepnbIBa-
lowe nepeuncneHHbix B 4. 1 ¢t. 78.1 YK PO, cosep-
WEHHOro Kak B rnepuon mMobunusauum, B nepuon

BOEHHOrO NONOXEHWA UK B BOBHHOE BpeMA, TakK U
A0 3TUX NePUOAOB;

- B Mepvoa Mobunusauny, B Nepuor BOEHHOrO
MOMOXEHWA U B BOEHHOE BPeMs 3TO NINLIO, OTObIBal0-
Liee HaKa3aHue, NPU3bIBAETCA Ha BOEHHYIO CTyX6y uni
3aKI1I04aET KOHTPAKT O MPOXOXHEHN BOEHHOM CTyXObI
B Boopy>xéHHbix Cunax P®, B cBA3M ¢ YeM 0cBObOXAA-
€TCA OT fanbHelLero oT6bIBaHWA HaKasaHWA YUI0BHO.
06 MHMLMATVBE WY COTTaCM CAMOTO OCYXOEHHOTO Ha
Takoe 0cBOGOXOEHME, COOTBETCTBYIOWMX XOHaTacTee
KOMaH[OBaHWA BOVHCKOIA YacTu (y4pexaeHus), corna-
TV VNN PeKOMeHAALIMM OpraHa NPaBoCyavA N opra-
Ha, OTBETCTBEHHOIO 3@ UCMOMHEHNe HaKa3aHWA B OTHO-
LIeHWW faHHOTO NNLIa, O Lienecoobpa3HOCTM ero yaioB-
HOro ocBoboXxaeHWA oT OT6bIBaHNA HaKasaHWA B
3aKOHe He FrOBOPWTCSA, YTO ABNAETCA NOCaOHbIM MPO-
6enom. Kak 1 B npefbiaywiem cny4ae, MMNepaTuBHbIi
XapaKTep paccMaTpMBaeMON HOPMbI He WCKIoYaeT
Heo6XoAMMOCTY y4éTa MHEHWA BCEX 3aWHTEPEeCoBaH-
HbIX L 1 OTBETCTBEHHBIX FOCYAAPCTBEHHbIX OPraHoB
B KaXOOM Cy4ae NpUMeHeHNA JaHHON HOpMbI'%;

— yCTaHaBNMBAeTCA KOHTPONb 3a NOBeAeHNeM
nMua, YCrIoBHO 0CBOBGOXOEHHOrO OT HakasaHWA o
CTOPOHbI KOMaHOOBaHWA BOWHCKON YacTy (yupexde-
HUA) (4. 4 1. 5 YK PO). Takoi KOHTpOnb, YT06bl ObiTh
3chheKTUBHBIM, ROMXEH 0BecneynBaTbCa yCTaHoBME-
HUeM onpenenéHHbIX KOHKPETHbIX TpeboBaHWA K
MOBENEHMIO YCTIOBHO 0CBOOOXAAEMOTO;

— B (Jly4anx, KOraa Lo yxe npn oTbbiBaHUM yro-
NIOBHOTO Haka3aHwA B nepyuoa Mobunusauum, B nepu-
Ol BOEHHOTO MOMOXEHUS UKW B BOEHHOE BPeMS, HO
[0 MOMEHTa ero YCNOBHOrO 0CBOGOXAEHNA OT Haka-
3aHWA coBepLaeT Moboe HOBOE MPeCTynneHue, TO B
OTHOLLEHUM ero Bo36yXHaeTcA yronoBHOE AEMNO 1 OCy-
LeCTBNACTCA NpenBapuTenbHOe pacciefoBaHue, uUo
NpU3Ha&TCA Nofo3peBaeMblM, 0BBUHAEMbIM, a B (Y-
Yae NPU3HaHNA ero BUHOBHbLIM — Ha3HaYaeTCA HOBOE
Haka3saHvie o Npasnam o COBOKYMHOCTA MPUroBOPOB
(c. 70 YK PO®). Borpoc 06 0cBO60XEEHWM TaKoro nmua

2. Hazapos A.A., Xapumorog C.C. O060CHOBaHHOCTh Ha3HAYEHVSI BOEHHBIMH Cy/[JaMH YTOJIOBHOTO HaKa3a-
Hust. Matepuassl cyeOHo# npaktiku // BoeHHoe nmpaBo. 2023. N@ 4. C. 193-198.
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OT HaKasaHuA Mo paccMaTpPMBaeMOMY OCHOBAHWIO
OCNOXHAETCA, Tak Kak 3aKOHOM NPAMO OH He yperyni-
poBaH. Ecnn nveTb B BUAY NOBOMbHO NOANbLHbIN NOA-
XOf 3aKOHOAATEeNA K NPUMEHEHMIO paccMaTpuBaeMbIx
CTUMYINOB, MOXHO, MO-BUAMMOMY, AOMYCTUTbL BO3MOX-
HOCTb OCBOBOXAEHWA OT HaKa3aHUA W TakuX NnLL, HO
MNPV YTIOBWAX, 4TO @) peyb He UAET O NPecTynieHnn 13
nepeyHsA UCKNIOYEHNI, 6) 3aKNI04aETCA COOTBETCTBYIO-
WM HOBbIA KOHTPAKT W B) PeanusyeTca MexaHu3m
npeKpalleHna yronoBHOro NpeciefoBaHNA Takoro
nvLa No XoAaTaicTBy KOMaHAOBAaHWA BOMHCKOWN YacTut
(yupexneHus), NpenycMOTPeHHbIN cT. 28.2 YK PO,
T. €. TOT NyTb, KOTOPbIA ONWCaH Bbllle MPUMEHUTENBHO
K 0cBOGOXAEHMIO OT YrONOBHO OTBETCTBEHHOCTMU.
Mpw 3TOM 04eBUAHO, YTO TPebOBaHWA K TaKOMY NNLlY
CO CTOPOHbI KOMaHOBaHWA 1 OPraHoOB NpefBapuUTenb-
HOro paccnefoBaHNA 1 UCMONHEHUA HaKasaHWA [on-
XHbl BbITb Gonee XEcTkUMM 1 crporumn's;

— €NV B Nepuox NPOXOXAEHNA BOGHHON ClyXObl
nmuo, 0cBO6OXAEHHOE OT Haka3aHWA YCNOBHO Ha
ocHoBaHumM Y. 1 1. 80.2 YK PO, coBeplinT HoBOE npe-
CTynieHne, Cya Ha3HavaeT eMy HaKa3aHue Takxe no
npaswnam c1. 70 YK PO.

[Ty Th K OKOHYATEIEHOMY OCBOGOKIE-
HUIO OCYRIEHHOT0 OT YTOJIOBHOTO HAKA-
3aHMA TaKMKe JABYXd9TAIIHBIN: CHAaYaIa
IIpeJBApUTEIbHOE, YCIOBHOE €TI0 OCBO-

OoxkIeHVe, KOTOPOe CTAHOBUTCS OKOH-
JaTeJbHBIM CO JHA HarpasKIeHUA ToCy-
JIApCTBEHHOM Harpasoi, Noay4eHHoU B
IIepUOoJ, IPOXOKIEHUA BOCHHOU CITyi K-
ObI, 100 CO THA YBOJILHEHUA C BOEHHOMN
CJIy:KOBI 10 YKA3aHHBIM B 3aKOHE OCHO-
BaHUAM (4. 2 cT. 80.2 YK P®). ITpu ot-
CYyTCTBUU YCJIOBUY, HEOOXOAMMBIX IS
OKOHYATEIHLHOTO0 OCBOOOMK/IECHUSA JINIIA
OT YTOJIOBHOTO HaKa3aHMA, BOIIpoC 00
OTOBIBAHUY MM OCTAaBITIEHCA HEOTOBITOM
JacTU HAKa3aHUA JIOJKEH pellaThbCs
CYZIOM C y4ETOM OOCTOATEILCTB ea B
Ipejieslax CPOKOB JABHOCTHU UCIIOJTHE-
Hus npurosopa (cT. 83 YK PO).

3a PUANYECKUMU yCIOBUAMU,
HCcYepIbIBAOIEe ONpeAeasieMbIMU B
COOTBETCTBYIOIIIUX CTAThAX YTOJOB-
HOTO KojieKkca P®, ciieqyeT BUeTh Ma-
TepuajgbHOoe (paKTUUEeCKOoe) OCHOBA-
HHeE, CKJIaJIbIBAIOIeeCa U3 COBOKYII-
HOCTHM KOHKPETHBIX KU3HEHHBIX
06CTOATENBCTB, MO3BOJIAIOIINX CHE-
JIATh BBIBOJ, O IOIIyCTHUMOCTH OCBOOOIK-
JIeHUS OCY:RIEHHOTO OT OTOBIBAHUSA
YTOJIOBHOTO HAaKa3aHUA B CBA3U C €T0
HaMepeHUeM IIpUHATH yyactue B CBO
u 3amute OTeyecTna.

MpekpalieHne cyauMocTU B CBA3U C NMPUBJIEYEHUEM
K BOEHHOW cnyX0e n o0poCOBEeCTHbIM UCMNOJIHEHUEM
BOMHCKOrO gosra

BCOOTBCTCTBI/II/I c4. 3.1 ct. 86 YK PO
B OTHOIIIEHUH JIUIT, IMEIOIINX Cy/IH-
MOCTBH 32 COBeplIlIeHIe IIPEeCTYIUIeHN ],
NPU3BAHHBIX HA BOGHHYIO CIIy:O0Y B IIe-
puoa Mo6uIU3alyU WIU B BOEHHOE
BpeMs JIM00 3aKIIOUUBIINX B YKA3aH-
HBIY IIEpHOJT KOHTPAKT O IIPOX0XKACHUN
BOEHHOU CJIy:K0bI B Boopy:kEéHHBIX CU-
sax PO, cymuMoCTh moranraeTcs.

MoMEHT COBEpILEHUA IPECTYILIE-
HUA — JI0 IpU3bIBA WIN 3aKII0YECHUA
KOHTPAKTa WIM II0CJIE 3TOr0 — 3Ha4e-
HUA He uMeeT. He uMeeT 3Ha4YeHUA U
caM 1o cebe (paxT IpU3bIBA WX 3a-
KJIIOYEHUA KOHTPAKTA, XOT I10 JIOTUKE
3aKOHAa CyAMMOCTb II0ralaeTcs UMeH-
HO B CBfI3U C 3TUMM 00CTOATEIbCTBA-
Mu. VIMEHHO B CBA3H, HO HE C JAHHOIO

13 Hceaxoea FO.H., Capaes H.B. TeopeTHKO-TIPABOBbIE ACIEKThI HA3HAYEHUS YTOJIOBHBIX HAKa3aHUi //
CeBepo-KaBka3ckuil 0puudecKuil BeCTHUK. 2019. NO 2. C. 145-149.
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MOMEHTA, a TOJIBKO CO JHS Harpam/e-
HUSA TOCyJapCTBEHHON Harpajou, mo-
JIy4YeHHOU B IIEPUO/T IIPOXOKICHUS BO-
€HHOM ciy:x0bl1, 1160 CO IHA YBOJIbHE-
HUS C BOGHHOM CITyKOBI 110 YKa3aHHBIM
B 3aKOHE OCHOBAHUAM (II. «a», «0» 4. 3.1
cT. 86 YK P®), T. €. Ipu HACTYIIEHUHN
(rmocsie HACTYIUIEHUA) TEX e YCIOBUH,
KOTOpPBIE 3aKOH CYUTAET HEOOXOANMBI-
MU JJIs1 OKOHYATEJIbHOTO OCBOOOKIE-
HUS JIAIA OT YTOJIOBHOM OTBETCTBEH-
HOCTH U (WIH) OT HAKa3aHUA.

CoOTBETCTBEHHO, B OTCYTCTBHUE
3TUX 0043aTeIbHBIX YCIOBUM Cyau-
MOCTB IoraieHa ObITb HE MOKET.

B aToMm oHA 13 ocobeHHOCTEl TIpe-
KpaleHus CyAUMOCTU Ha OCHOBaHUU
JITAaHHOHN YT'0JIOBHO-IIPABOBOM HOPMBI —
ero Heo6A3aTeNbHBII XapaKTep: eCIn
CyAVIMOE JIMIIO JIFIIIb OTYACTU BBIIIOJI-
HIIO CBOM 00532 TEIbCTBA, CBA3aHHbIE
C BOEHHOU ciy:00i1, Korja HUA Trocy-
JapCTBEHHOU HArpajbl, HU yYBOJbHE-
HUS Ha YKAa3aHHBIX B 3aKOHE OCHOBA-
HUAX He CIIyYWIOCh, B TAKUX CIIy4afax
CyIUMOCTb He IIpeKpaIaeTcs.

Takxum o6pa3oM, B aHAJIN3UPYEMOU
HOpMe IIpeKpaleHne CyIMMOoCTU 60JIb-
I1Ie TIOXO3Ke He Ha IoramieHue e€ B CBs-
31 UCTE€YE€HNEM YCTAHOBJIEHHOTO 3aKO0-
HOM cpoka (4. 3 ct. 86 YK P®D), a Ha
cBoeo6Gpa3Hoe JJOCPOYHOE CHATHE CY-
JUMOCTH C JIUIla IPU HACTYIUIEHUU
VKa3aHHBIX B 3aKOHE 00CTOSATEIHCTB.

[TpencraBiaseTca HENPaBUIbHBIM
¢opMyIMpoBaHNE OCHOBAHUM aHAIA3U-
PYEMBIX CTUMYJIOB B YTOJIOBHOM KOZIEKCE
P® kak ocBOOOKAEHUA OT YTOJOBHOM
OTBETCTBEHHOCTU U OT YTOJIOBHOTO Ha-
Ka3aHUA «B CBA3U C IIPU3bIBOM Ha BOEH-
HyI0 CIIy:x0y, 3aK/II0UeHHEM KOHTPaKTa
0 MIPOXOYKACHUU BOEHHOU CITy:KOBbI TN
B CBA3U C IPOXOKJACHUEM BOEHHOU!
cIy:KObD (cT. 78.1 1 80.2 YK PD).

JlaHHBIE YTOJIOBHO-IIPABOBBIE MH-
CTUTYTHI JOJIKHBI CIYKUTDH IPEKIE
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BCETr0 YTOJI0BHO-IIPABOBBIM LEJIAM, CO-
OTBETCTBEHHO, MOTUBBLI ¥ OCHOBAHUA
UX IPUMEHEHHUA TaKiKe JOKHBI ObITh
YTOJIOBHO-TIPABOBBIMU. [IpH3bIB ke Ha
BOEHHYIO CIy:kOy, 3aK/II0UEHNE KOH-
TpaKTa WM Aaxe (PaxKTUIeCKoe IIpo-
XOK/ICHNE BOEHHON CIIyKOBI:

— IMEIOT WHYIO IIeJIeBYI0 HalpaB-
JIEHHOCTB;

- ABJAITCA TOJBKO OJHUM U3
YCJIOBUY;

— BCETo JIMIIb IIpeBapUTEILHOI0
(HemosHOro) OCBOGOKACHUS.

[ToaToMy 0CBOGOMKAATH B CBA3U C
3TUMU 06CTOATEILCTBAMM BECbMa CO-
MHUTEJIbHO. OKOHYATeJbHOIO U II0JI-
HOTO OCBOOOXKJEHUA MOMKET U HE CIIy-
YUTBCA B OTCYTCTBUE, HAIIPUMED, BCEX
HEeoOXOAMMBIX JIJIS 3TOT0 YCI0BUU (OT-
CYyTCTBHE TOCyJJaPCTBEHHOHN HAarpajbl
WIN YBOJIBHEHNE C BOEHHOU CIIyKOBI
II0 He YKa3aHHBIM B CTAThAX 3aKOHA
OCHOBaHUAM). B Takux ciay4dasax JuLo,
IIpeiBapUTEIbHO, KaKk Obl YaCTUYHO
(1M YCII0BHO), OCBOGOMKIEHHOE «B CBSI-
3U C IIPU3BIBOM» MJIH «B CBA3U C 3aKJIIO-
YeHHEM KOHTpaKTa», (PpaKTUUECKU
OKOHYATEIBLHO 0CBOOOK/IEHO HE OYAET.

OcBO6OkI€HUE OT YTOJOBHON OT-
BETCTBEHHOCTH U OT YTOJOBHOTO HaKa-
3aHUA JOKHO VMETh B CBOEH OCHOBE
He BHemrHue, GopMaIbHbIe YCIIOBUA —
«B CBA3U C IIPU3BIBOM...» ¥ T. [I., KOTO-
pble 06yCIIOBIEHBI HEIAMU «KOMILIEK-
TOBaHUSA BOOPYKEHHBIX CHUJI», HO HU-
Kak He O00BbACHSIOT HEOOXOAMMOCTH
WIH I1eJecoo6pa3HoCTU IocaabaeHui
B OTHOIIIEHUH TOI'0 WJIW MHOTO JIMIA,
COBEPIIMBIIIETO IIPECTYILIEHUE: T10Ye-
My U 3a4eM HaJl0 OCBOOOMIATH JIUIIO,
COBEpIINBIIIEE IPECTYIUIEHUE, B OCO-
GEHHOCTH KOTJa pPedb UJET O TAKKOM
I 0CO00 THAKKOM ITPECTYIUIEHUH.

[TpaBuIbHEE B KAaUyeCcTBE OCHOBA-
HUH B TaKUX CIydasgx UMeTb B BHAY
MaTepHaIbHbIe, (GaKTIYeCcKre 06CTos-
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TeJIbCTBA, 00YCIOBIMBAIOIIIHE 11€JIECO-
06pa3HOCTh NPUMEHEHUA COOTBET-
CTBYIOIIMX CTUMYJIOB B OTHOIIEHUU
KOHKPETHBIX JiiI,. C y4éTOM 3THUX 00-
CTOATEJLCTB TOJIBKO X BO3MOKHO IT0JI-
HOE, OKOHYaTEeJIbHOE U HeoOpaTuMoe
pelieHue Bopoca (IpU HaJIU4UH, KO-
HEYHO ke, ¥ (pOpMaIbHBIX, YKa3aHHBIX
B CTaThE 3aKOHA YCJIOBUU, KaK, HAIIpU-
Mep, B CT. 75, 76, 78, 205 YK PO®).

OcBo06ok/IeH1E€ OT YIOJIOBHOM OT-
BETCTBEHHOCTH U OT HAKA3aHUA U JI0-
CPOYHOE IIpPEKpalleHue CyJUMOCTHU
JIOJKHBI CITy?KUTH CTUMYJIOM K J0GpO-
COBECTHOMY MCIIOJTHEHUIO BOMHCKOIO
JloJira, I03TOMY INpPaBUJIBHEE UMEHO-
BaTb X OCBOOOMKJEHUEM «B CBA3U C
J06POCOBECTHBIM UCIIOJTHEHUEM BOMH-
CKOTO JI0JITQ», «B CBA3U C OCOOBIMU OT-
JIYUAMUA B 3amuTe OTedecTBa» U T. 1.

Hecxonbko nHaYe 3TOT BOIIPOC J0JI-
SKEH pelaThbCs B YTOJOBHO-IIPOIECCY-
QIBHOM 3aKOHE.

3axkoH Ne 64-®3 B CT. 2 JIONOJHWI
YIIK P® coOTBETCTBYIOIMU KOPpEC-
MOHVPYIOIIVMU HOBEJLUIAMU, HallpaB-
JICHHBIMU Ha yPEryJIMpOBaHUE MeXa-
HHM3Ma pealus3alliyd aHaIU3UPYEMBIX

cTuMynoB. BBenéHnHasa cT. 28.2
YIIK PO perynupyeT NOPAOK IIpeKpa-
IIIeHUS YTOJIOBHOI'O IIPeCiIeJOBAHUSA «B
CBSI3U C IPU3BIBOM Ha BOEHHYIO CIIYIK-
0y B mepuoj MOOMIN3aluy WIU B BO-
€HHOe BpeMs 00 3aKII0UEHUEM B IIe-
pyoa MOOWJIM3allvM, B MIEPUOJ, BOEH-
HOT'O IIOJIOYKEHUSA WIN B BOEHHOE BpeMs
KOHTPaKTa O IMPOXOMJAECHUU BOEHHOM
CIIy:KO0BI, 2 PaBHO B CBA3U C IIPOXOMK/E-
HUEM BOEHHOMU CJIy:KObl B YKa3aHHBIE
TIePUOJIBI YIN BPEeMsI».

[TocKONBKY pedb UAET O Mepax, CBS-
3aHHBIX JUIIb C IpeABaAPUTEIbHBIM
0CBOOOKIEHUEM ([IpEeKpallleHUeM WU
IIPUOCTAHOBJIEHNEM IIpeJBapUTEIBHO-
r'o paccjle[JOBaHUsA), MOTUBUPOBATD UX
CBSI3BIO C «0OPOCOBECTHBIM HCIIOIHE-
HHEM BOMHCKOTO JIOJITa» WU «OCOOBIMU
oTauYuaAMHU B 3amute OTedyecTBar
6bU10 OB HENTPABUJIBHO.

UYro KacaeTcsa MEXaHU3Ma U IIPaBUII
OKOHYATEIHHOT0 OCBOOOKIEHHS OT YTO-
JIOBHO! OTBETCTBEHHOCTH, OCBOOOK-
JIeHUsA OT HAaKa3aHUA U IpeKpaIlleHus
CYIMIMOCTH, TO TAaKas MOTHBAIIUS IIpe/-
craBiseTca 6ojiee JJOTUYHON U IIpa-
BUJIBHOM.

I[Toka HEGOJIBIIION CPOK JEMCTBUA aHATM3UPYEMOT0 3aKOHA HE II03BOJISET CJIE-
JIaTh PENPE3EHTATUBHOE 0G0BIIEHUE U BBIBOBI OTHOCUTEIBHO TEH/ICHIINI IIPaBo-
[IPUMEHUTENLHOM MPAaKTUEY. OHAKO aHAIU3 OTAENbHBIX IIPABOIPUMEHHUTEb-
HBIX aKTOB U IyGJIMKALMIA [T03BOJIAET KOHCTATUPOBATh HE TOJIBKO ITOJOMKUTEb-
HBIN, HO ¥ OTPULIATEIBHBINA OIBIT €r0 TPUMEHEHUS.

B LIEJIOM 3K€ 0YEBHJIHO, YTO 3aKOHOATENb UAET I10 Iy TH (POPMUPOBAHUSA OCHOB
BOEHHO-YTOJIOBHOTO 3aKOHOJATENIbLCTBA B KAYECTBE IMOAOTPACINA POCCUMCKOTO
YTOJIOBHOTO 3aKOHO/IATENILCTBA, TIOCTENIEHHO IIPEOI0JIeBas IPABOBYIO HEOIIPEIE-
JIEHHOCTB ¥ 6ECCHCTEMHOCTD B PETYJIMPOBAHUU BOIIPOCOB YTOJIOBHOM OTBETCTBEH-
HOCTH BOEHHOCJIYKAILUX, YTOJOBHO-IIPABOBOTO CTUMY/IMPOBAHUA UX YIACTUA B
samute OTedecTna 4.

4 Baxomondun P.B. BOeHHO-YTOJIOBHOE 3aKOHOZATETBCTBO KaK CIIEIMaIbHBIN, KOMILIEKCHBIH, MeXKOTpac-
JIeBO# MHCTUTYT // YTOJIOBHOE IIPABO B CHCTEME MEXKOTPAC/IEBbIX CBsI3eli: MPO6JIeMbl TEOPHH U IIPABOIIPUME-
HernusA. Matepuasns! XIII Poccuiickoro konrpecca yrosnosHoro npasa. MI'Y um. M.B. JlomoHOCOBa, 26 —27 Mas
2022 1. M.: IOpiutuadopM, 2022. C. 43—48.
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